I. Introduction

A. Introductory Remarks
During the last few decades the prior paternalistic decision making approach in health care issues has signifĳicantly shifted toward a more patient-centred decision making process giving primacy to the principle of autonomy, holding that the patient, if mentally competent, has the right to forego or withdraw any treatment.
1 This shift to less paternalism and more patient autonomy simultaneously raised the question of medical decision making on behalf of patients who lack decision making capacity. As a result of this debate various options have been developed during the last two decades to enable competent persons to influence, in advance, the decision making process concerning their medical treatment in case they become incompetent. At the same time this raised the question about the legal status of such statements, asking if they are fundamentally diffferent from actual consents or refusals to consent regarding medical treatment. It's an issue that has been passionately debated in Germany for several years 2 and that has come to an end for the time being with the new jochen taupitz and amina salkić Gazette, part I, no. 48. 4 This law was supported by diffferent members of all parties, even though mainly by members of the Social Democrats, the Greens and the Liberals. In this case, the usual practice to vote in line with the own party was skipped, since this issue was considered to be a matter of conscience. There are diffferent such orders or requests, such as DNR ("do not resuscitate"), CPR ("cardiopulmonary resuscitation"), DNAR ("do not attempt resuscitation"), AND ("allow act, that has come into force on September, the 1st 2009. 3 The German Parliament voted in favour of the law, which regulates living wills and the role of surrogate decision-makers in the scope of civil law. 4 The legislator intentionally missed the opportunity to regulate the associated criminal law issues that have dominated the end-of-life debate for years.
B. Terminology
Under strong influence of the debate on patient autonomy and anticipatory decision making, a number of instruments have been developed to enable competent persons to express their wishes in advance, thus striving to ground all medical decisions in autonomy, even when the patient is no longer able to express his real-time volition. All these instruments that provide guidance or rules for medical decisions to be made after the person becomes incapacitated are called advance directives (Vorausverfügungen). European comparative studies usually difffer between two main types of advance directives, 6 instructional and proxy directives. An instructional directive provides particular details about wishes and preferences for treatment decisions that might be anticipated (for example living wills, but also the more specifĳic physician orders to limit care 7 and even organ donation instructions), while a proxy directive
